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EXECUTIVE SUMMARY

It is widely believed that historical preservation results in a positive outcome for the
economy. However, there are issues involved in historical preservation that require
further analysis. This paper identifies three basic issues that should be addressed when
considering historical preservation in Canada. First, it is extremely difficult to actually put a
dollarvalue on the effects on the value of a property that has been designated as historical.
This is important due to regulatory takings, which occur when government regulation
limits the uses of private property, effectively depriving property owners of economically
reasonable use or value of their property. Theoretically, an individual should be no worse
off when historical preservation may have lowered the value of their property. However,
this leads to the second issue of the lack of constitutionally entrenched property rights in
Canada. This is a potential problem in the sense that if an individual is subject to regulatory
takings, compensation may have to be decided by the courts.

Unfortunately, in order to enshrine property rights in the Constitution, the federal
government would have to convene another round of constitutional negotiations, which
would be subject to the usual contentious amending formula. It is possible that another
manner may have to be found in which to guarantee individuals proper compensation in
the situation of regulatory takings.

The final issue, which is typical of Canadian politics, is intergovernmental and
interdepartmental politics. It is not clear whether there is a way to implement a rational
solution to this problem.
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INTRODUCTION

Every province and territory in Canada has heritage
property conservation laws. These laws are designed
to protect historical and cultural sites for the enjoyment
of future generations by limiting how these sites may be
altered. Much has been written about the assumed positive
effects of heritage conservation laws, with the pervasive
belief that heritage designation will automatically increase
the value of a property. This is an odd assertion, since
heritage designation imposes restrictions on use, which, a
priori, would be assumed to lower the value of property. In
Canada, we need to reconsider how we implement heritage
preservation. There are at least three areas of concern that
warrant serious study.

First, there are serious questions concerning how we value
heritage properties. In analyzing the effects of heritage
designation, mostresearcherstendto use appraisedvalues.
This does not reflect the normal supply-demand market
mechanism for determining the value of a property. The
demand for heritage preservation comes from legislation
on the part of governments, presumably reflecting the
desires of society. However, this restricts alternative use
of the property and distorts the normal market decision-
making process.

Second, and probably most importantly, the basic problem
that has been largely ignored in analyzing the effects of
heritage preservation is that there is a trade-off between the
perceived needs of society in terms of heritage preservation
and individual property rights. This is a particularly important
problem in Canada, as property rights are not well defined.”
Unlike the Constitution of the United States, the Constitution
Act of 1867, formally known as the British North America
Act, made no specific provisions for the protection of
property. There have been numerous attempts by various
governments in Canada to entrench property rights in the
Constitution, but these attempts have failed.

Third is the problem of overlapping jurisdictions within
federal departmental and intergovernmental politics. The
federal governmentis responsible for the overall direction of
heritage organizations in Canada. The minister of Canadian
Heritage is responsible for overseeing heritage sites in
Canada. The minister's key directive is to support Canadian
media, arts, heritage, and sport. These responsibilities
overlap somewhat with those of the minister of the
Environment, who is also responsible for the maintenance
of heritage sites. Aside from the key responsibilities that
federal ministers play, the actual implementation of heritage
policy is placed on the provinces and municipalities.

We appear to be moving into an era where governments
are showing an increasing interest in heritage preservation.
We do not currently have a good understanding of the
effects that heritage designation has on property values.
These issues, coupled with the fact that property rights are
not guaranteed under the Constitution, leaves individuals
vulnerable to potential decreases in property value without
compensation from the government.
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THE LITERATURE ON HERITAGE
CONSERVATION

The Economics of Heritage
Conservation

There is remarkably little in the academic literature in the
way of economic modelling of the market for heritage
conservation. One notable exception is a paper by G.
J. Ashworth. In this paper, Ashworth develops a game
theory model that he calls a "neighbour’s dilemma model,”
which details the profit and loss resulting from different
combinations of decisions for property owners and the
public system. Ashworth argues that public intervention
is needed since the deregulation of the property market
fails to generate profits or secure investment for all parties
involved. The community (property owners) as a whole
benefits through improvements in the area, and even if
it has not invested in maintaining their property they are
said to be "free riding” and gaining benefits of surrounding
individual investment.?

Ashworth’'s economic model demonstrates that the market
for heritage properties is inherently more complicated
than a traditional economic market. The demand for
heritage preservation comes from legislation on the part
of governments, presumably reflecting the desires of
society. This gives rise to the tendency of economists to
label heritage properties as “merit goods.” Merit goods
are goods that the government feels people will under-
consume. If heritage properties are merit goods, demand
cannot be measured by direct consumption. The exception
to this may be the demand for tourism that results from a
heritage preservation project.

Heritage buildings must be renovated under strict
architectural specifications, and this raises issues on the
supply side. In a normal market, capital and labour would be
used to erect structures, and a rate of return on the project
could be calculated. It is not exactly clear how to calculate

the rate of return on investment in a heritage property,
leading to a great deal of uncertainty in the investment
decision. This gives rise to a whole set of government tax
and subsidy incentives to invest in heritage projects.

In addition to the above, there is also the problem of
externalities. In a sense, heritage preservation can be
looked on as a public good. That is, the benefits of heritage
preservation accrue to more than just individuals who
invest or consume. This is inherently difficult to measure.
For instance, there may by neighbourhood effects that
occur when heritage preservation affects the value of the
surrounding properties.

With some exceptions, the above issues have mainly been
ignored in the literature. It appears to be accepted as a
truism that heritage preservation leads to an increase in
not only the value of the specific property, but also in the
value of surrounding properties. This is an odd assertion,
in the sense that heritage designation imposes restrictions
on use, which would, a priori, appear to lower the value of
property.® This will be discussed further in a review of the
empirical literature below.

Econometric Studies

Robert Shipley used the services of volunteers to gather
information for a study based on Local Architectural
Conservation Advisory Committees and branches of the
Architectural Conservancy of Ontario. Information from real
estate boards was also used to produce figures for year-end
totals of units sold and total sales values for each year and
period studied. The results were that in the city of London,
Ontario, 64.4% of designated properties performed better
than average in the city's real estate market, 33.3% were
consistent with performance, and 2.2% were below average.
In Kitchener, 60% of properties performed above average
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and 40% were average, with no designated properties
performing below average.

Shipley finds that appraised values for historical properties
in Ontario communities vary. In 21% of cases properties fell
in value, 32% performed the same as the average, and 47%
did better than average. Individual designated properties
tend to resist downturns in the market. The findings suggest
that this is more likely due to investment in maintenance
and upgrading.

The rate of sales among designated properties did not
appear to be affected by the number of designated
properties in a given community. The study found thatin 10
of the 11 communities where data was collected, the ratio
of sales was between 5% and 13.3%.°

The report concludes that designated properties are either
at or above average in all but one of the communities
studied. This exception is Prince Edward County, where
29% performed above average and 71% fell below
average. Overall, the study discovered that properties fall
on either side of the spectrum with reasonable distribution.
The overall increase in value is most likely due to private
investment in rehabilitation rather than designation, as the
protection of character falls to those who maintain and
renovate heritage properties.®

Ina paper by Robert Shipley, Steve Utzand Michael Parsons,
the authors assumed that the rate of return on investment
from rehabilitation of heritage properties is a driving factor
in heritage development. Their paper suggested having an
industry standard rate of return on investment of as much
as 20%-30%, while others propose that 10%-15% is
anticipated.’

The researchers found that it cost $7.9 million to convert an
industrial building in Kitchener compared to $4 million for
a new building of the same size. The large cost difference
was justified as investors see industrial buildings as
providing a higher rate of return on investment compared

to conventional units. The authors conclude that "adaptive
reuse” is rewarded with higher rents and returns on
investment, as there is increasingly more interest in heritage
development. The majority of their research indicates that
developers seevalue inmedium or large residential projects,
and also in medium commercial and small institutional.
Large residential projects in Toronto had higher rates of
return, but those are most likely due to a larger investment.®

Philippe Cryenne and Robert Fenton's paper uses a hedonic
model in their study of heritage properties,® which allowed
their research to overcome a major problem involving
building values as a way to ensure that all economically
relevant building characteristics are included. The study also
included non-historical building characteristics designated
in the same area isolating the potential to isolate effects on
designation on assessed values. This study was conducted
in Winnipeg, Manitoba, where approximately 10% Grade |,
30% Grade I, and 60% Grade lll buildings were covered in
the sample data.™®

The economic depreciation rate for buildings in the sample
studied was estimated to be approximately 1% of the mean
value of the buildings. The findings also suggested that each
additional square foot increases the value by approximately
$21 per square foot, and each additional metre that a
building is located away from a historical structure increases
the value by $3,300. These results strongly suggest that
surrounding properties have higher assessed values due to
the proximity of the heritage properties and that this may
have ramifications on neighbouring properties. As it turns
out, the highest assessed values belonged to the Grade |l
class.

Increased values of heritage property and large
expenditures are well known in early stages of rehabilitation.
Cryenne and Fenton suggest that compared to the largely
positive increase in assessed value of the home, each $1
expenditure leads to an approximate 33-cent increase in
assessed value. This is largely due to strict compliance
regimes for building code, fire, or mechanical requirements.
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In many cases this limits the design capability of the building
and does not allow the property owner to capitalize on the
highest possible rent.?

Out of the sample size collected in Cryenne and Fenton's
paper, 37 out of 71 buildings that had been rehabilitated in
the three-year period prior to 1994 had higher assessed
values ($1.23 million versus $490,000), were larger in size
(56,000 sq ft versus 36,000 sq ft), and had larger floor plans
(8,300 sq ft versus 6,000 sq ft) when compared to the entire
sample of historical buildings in the region.

However, these results are inconclusive, as it is not known
whether market value assessments on historical properties
are efficient. More information will need to be collected to
determine whether the selling prices of historical properties
are an accurate representation of current market value and
rehabilitation assessment. Overall, the “neighbourhood
effect” states that the further a building is from the nearest
historical building and the presence of parking, the greater
the positive effect on the assessed value.

Martin D. Heintzelman and Jason A. Altieri use arepeat sales
fixed-effects hedonic analysis' to regress the observed
transaction prices on a set of explanatory variables
including property characteristics such as size, number
of rooms, locational variables, and distance to amenities.
In this study, sales prices were normalized using House
Price Index from the Federal Housing Finance Agency. The
Boston-Cambridge-Quincy metropolitan statistical area
was studied, and the findings suggested that on average
the establishment of local districts decreased the value of
home prices.’

The study found that being in a district will increase the
price of a property by 20.6%, while being within 0.25 miles
increases price between 7.25% and 7.9%. The Community
Preservation Act, a Massachusetts state law, is described
to have a positive effect on the value of properties by
roughly 6.2%. But in order to correct for endogeneity bias,
the study used property-level effects, and the findings

suggested that prices for homes found in a district in the
Boston-Cambridge-Quincy MSA average will reduce the
value of the property by approximately 11.6% and 15.5% in
that district. This creates implications for property owners,
as undesirable restrictions may outweigh the benefits
associated with owning historical property.'®

Althoughthe study found negative internalimpacts of historical
designation, homes within districts sell at almost 60% above
homes that are not included in historical districts."”

There is strong evidence of positive internal impacts on
values of historical designation, and the study finds that this
positive effect becomes negative with recurring sales data.
This is often an undesirable effect that directly impacts
property owners, as the costs to maintain the minimum
standards set by municipalities and unregulated increases
in value may over value homes within districts.'®

Eric Thompson, David Rosenbaum and Benjamin Schmitz
use a difference-in-difference hedonic price model to
explore the impact of historical designation on sales
prices of single-family houses. The information gathered
in this study included sales prices, housing characteristics,
and neighbourhood characteristics from properties that
received historical designations in Lincoln, Nebraska. Their
findings show that historical designation produces on
average a $5,000 increase in value of single-family homes.™®

The coefficient used in their study indicates that both pre-
or post-designation, prices in neighbourhoods were more
likely to be about $8,000 higher than prices in controlled
neighbourhoods. The effect of designation on sale prices
is said to decline by approximately $351 for each one-year
increase in the age of the home. The authors state that
the average age of post-designation properties is around
82.7 years, and designation increases prices by roughly
$4,100. On average, the authors find that a designated
neighbourhood sale increases prices by approximately
$8,500 per year.°
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Several factors are detailed in this study that are said to
contribute to increases in heritage property value. These
factors include the relationship between old and new
properties, square footage, and lot size. It is noted, however,
thatlot size had little effect on sales price, while the condition
of the property is a key element in determining its value.?'

In general, age is an important factor when determining
the effects on sales price, as the study finds that younger
properties have a larger effect on sales price but that each
one-year increase in age resulted in a decline in sales price
on average. Overall, the evidence suggests that the value of
homesin designated neighbourhoods increased on average.?

Andrew J. Narwold uses a hedonic price model to measure
the proximity effect of Mills Act houses on non-Mills Act
single-family home values in San Diego, California. The
median housing price is specified to be US$799,500 with
an average age of 65 years. The results from this study
suggest that the value of the house increased by 3.76% for
each additional Mills Act house within 250 ft and by 1.63%
for houses within 250-500 ft. This is said to increase the
value of the property by approximately $30,000 when the
house is within 250 ft and by $13,000 for houses within
250-500 ft.=

The total increase in taxable revenue is evident, as Narworld
asserts that the value of the surrounding neighbourhood
increased by $1.8 million. This is conveyed as being
equivalent to an additional $18,000 in property tax income
per Mills Act house and is also comparable to net benefit of
$14,000 per house per year.?

Compensation in the form of grants, subsidies, and
tax credits are often provided to owners of historical
properties, but the loss in property tax revenue is more
than compensated for by the increase in property values of
the surrounding neighbourhood, which varies according to
proximity to historical properties.

Douglas S. Noonan and Douglas J. Krupka use a hedonic

(10]

price function for their study in Chicago, lllinois, where, unlike
previous research thatassumed thatlandmark designations
are exogenous, this study used an estimator that corrected
for regulators to “pick winners" and distinguished between
two property attributes for historical sites: historical quality
and the status of an official designated landmark.?

The results of the study found that there were large price
premiums (approximately 25%) for homes in preserved
districts where unconditional mean prices were 73% higher
and homes and tended to have nicer attributes. The location
of historical landmarks may have an effect on individual
property values, as premiums for properties within landmark
districts fell by 4%. The study found that a 10% increase
in the neighbouring area closely to that district is related
with a 2.6% rise in property values. Properties included in
districts are said to receive a 5% premium, and this could
indicate that it may be more beneficial to own property
near a district rather than within it. The article highlights a
strong possibility of endogeneity bias in the estimation of
the effects of designation policy on the value of properties,
which may cause difficulties in the measurement of external
effects on neighbouring properties.?

The negative external effects in this study were found after
the authors controlled the characteristic of neighbourhood
quality. The findings suggested that homes near districts
were more inclined to be in nicer block groups in the first
place. Noonan and Krupka demonstrated in the repeat-
sales data that housing units in landmark buildings are more
likely to be sold multiple times compared to other units.?’

Faroek Lazrak, Peter Nijkamp, Piet Rietveld, and Jan
Rouwendal use a spatial autoregressive economic hedonic
model?® to investigate the impact of cultural heritage and
real estate values. Detailed historical micro-data is used
from the municipality of the Dutch urban area of Zaanstad
to measure the effect of a listed building and the market
price. The findings suggested that to purchase a listed
building, buyers were willing to pay an additional 26.9%,
while surrounding houses were identified as being worth
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an extra 0.28% within a 50-m radius. The study found that
houses sold within a conservation area gain a premium
of 27.9%, which is consistent with what the author calls
a "positive spillover effect” to properties surrounding
historical buildings. The external effect has suggested that
each additional heritage building increased the value of a
property within a 50-m radius by 0.24%. This indicates what
the author calls a strong "historic ensemble effect” — that
listed heritage is valued more highly when associated with a
historical district. The neighbourhood quality is indicated as
also being an important factor in determining an externality
effect on values of surrounding properties. In general, a
positive externality on heritage and real estate values is
confirmed in this study.?

N. Edward Coulson and Robin N. Leichenko use a hedonic
price model in a study done in Abilene, Texas, to measure
the conditional price difference between designated and
undesignated properties. The results showed that historical
designation adds 17.6% to the value of a unit. In their report,
theauthors statedthata $40,000 houseincreasesinvalue by
approximately $7,040 from historical designation. Historical
designation is stated as having “an aggregate impact on
surrounding property values of between $4 million and $7
million."” The estimated increase in property tax collections
due to internal and external effects of historical designation
are evident. It is stated that for each $23,000 per year in
tax reductions on historical single-family properties and a
1% property tax rate, the aggregate increase in property tax
collections for the area is approximately $40,000.%

Properties surrounding homes with landmark status and
historical designation were found to have positive increases
in value. Surrounding property owners did not incur costs
or have restrictions associated with historical designation;
however, they benefitted from what the authors call
a ‘catalyst effect,” in which momentum is created by
upgrading and rehabilitation in areas surrounding historical
properties.®!

Ke Chen collected property tax records and found that

[(11]

in 1992, four years before an area known as the Tree
Street Neighbourhood in Johnson, Tennessee, became
designated, the average appraised value was around
$37,900 in contrast to non-historical houses, which were
appraised at approximately $49,900. The study found
that average growth rates after designations were much
higher than in non-historical neighbourhoods. Good
stewardship relies on the willingness and determination of
owners to implement rehabilitation activities as a means
to both aesthetically and fiscally improve the condition of
deteriorating infrastructure so that the property's value is
not reduced for future generations.??

Approximately 50 residential houses were analyzed
before and after designation, and the study found that
the average values of the residential houses in the non-
historical neighbourhood increased. This is an example of
what the author calls "new urbanism,” which is described
as a way to alleviate crime and degradation from physical
attributes, thus creating incentives to promote a need for

and commitment to the protection of heritage.®

The interesting result to emerge from the above empirical
studies is that although there may possibly be a premium
on owning a historically designated building, there is
strong evidence of the positive externality of surrounding
neighbourhoods. However, these results must be viewed
with caution, as the results may be specific to the particular
data sets used. In addition, as is typical in econometrics,
the results may be extremely sensitive to the estimation
techniques used.

Notwithstanding the above results, there are externalities
involved here that go beyond the measurement of
neighbourhood effects. There would appear to be no manner
in which to measure how much society may or may not be
better off with properties designated as heritage sites.
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HERITAGE CONSERVATION AND
PROPERTY RIGHTS

Thegoalofgovernmentinvolvementinheritage preservation
is to preserve national heritage, which presumably gives
rise to a strong sense of permanence and identity. However,
in conflict with this is the presumed right of individuals in
a democracy to act in a manner that increases their well-
being. That is, there is a trade-off between the perceived
needs of society and individual property rights.

However, analyzing this trade-off is not particularly
straightforward, as the question of property rights is not
well defined in Canada.** Unlike the Constitution of the
United States, the Constitution Act of 1867 has no specific
provisions for the protection of property. Donna R. Christie
argues that, although there were no specific provisions for
property rights, these rights were meant to be protected by
the Senate. Christie states:

It is hardly surprising then that the BNA Act
[Constitution Act] contained no U.S.-style bill of rights
or specific provisions for protection of property.
The Fathers of the Confederation were, however,
quite aware of the tensions between property and
democracy and, it is argued, strongly supported liberal
conceptions assuring the primacy of property. The
Confederation Debates also reflect the concerns for
protection of property from majority rule. But rather
than memorializing individual rights in the BNA Act,
the Canadian Fathers chose to protect property by
establishing a Senate whose members were appointed
from the propertied class. The Senate’s veto power
over legislation passed by the House of Commons
was intended to guarantee that property rights would
not be subjected to majoritarian rule.

In 1960, the Canadian Bill of Rights was enacted. Section
1(a) of the Canadian Bill of Rights provides, "the right of
the individual to life, liberty, security of the person and
enjoyment of property, and the right not to be deprived

(12]

thereof except by due process of law." However, this was
simply a statute and applied only to the federal government
and not the provinces.

The Trudeau government enacted the Charter of Rights
and Freedoms as Part 1 of the Constitution Act, 1982. This
charter is applicable to both the federal government and
the provinces. Section 7 states, "Everyone has the right to
life, liberty and security of the person and the right not to be
deprived thereof except in accordance with the principles
of fundamental justice.”

According to Christie, the serious omission here is that,
in contrast to Section 1(a) of the Bill of Rights, there is no
reference to property.*® This omission in the Constitution is
often attributed to the choices made when Pierre Trudeau
was prime minister; however, it goes beyond this.?’

One of the major reasons that property rights have never
formally been entrenched in the Constitution is intervention
on the part of the provinces. It appears that the provinces
view any entrenchment of property rights as encroaching
on their jurisdictions, with the fear that provincial legislation
regulating foreign land ownership and land use could be
nullified by a constitutional guarantee of property rights.

Theabsence of enshrined propertyrightsinthe Constitution
may be particularly worrisome considering the problem of
regulatory taking. According to J. Bruce Melville,

In some cases, particularly in recent years, many
regulations have been adopted which severely restrict
or eliminate all reasonable uses to which a parcel
of land can be put. Often, these regulations have
been imposed to achieve environmental or heritage
the
restrictions are so severe as to eliminate all reasonable

protection objectives. Unfortunately, where

uses, it usually has dramatic consequences for the
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land owner. The imposition of land use regulations
that go this far can quite accurately be described as a
‘regulatory taking.”

Therefore, in situations where heritage designation has
reduced the value of the property in question, which
constitutes a regulatory taking, the owner of the property
has no constitutional guarantee of compensation and may
be at the mercy of the courts.

(13]
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OVERLAPPING JURISDICTIONS

The current political landscape with respect to Canadian
heritage is somewhat confusing. There are several federal
acts and departments involved in heritage preservation, yet
the actual administration of heritage preservation is carried
out through various provincial heritage acts.

Federal Legislation

The federal government is responsible for the overall
direction of heritage organizations in Canada. However,
there is a great deal of overlapping responsibility. First, there
is the Historic Sites and Monuments Board of Canada. A key
goal for the board is to bring public attention to historical
sites and to the provincial and municipal authorities that
have the legal power to preserve these sites. The Historic
Sites and Monuments Act facilitates the designation and
protection of nationally significant historical sites and
grants the minister the right to carry out his powers under
this act to purchase lands or structures of heritage value.
In 2006, a federal program led to a Historic Places Initiative,
which is considered the most important federal heritage
conservation strategy in Canadian history.

Second, overseeing heritage sites for Canada is the
responsibility of the minister of Canadian Heritage. Through
the Department of Canadian Heritage Act, the Department
of Canadian Heritage was created for the Government of
Canada. The minister of Canadian Heritage is appointed
to amend and repeal certain other acts that conflict with
Canadian heritage conservation. Section 15 (1) of the
Historic Sites and Monuments Act states:

Wherever under any Act of Parliament, any instrument
made under an Act of Parliament or any order,
contract, lease, licence or other document, any power,
duty or function is vested in or exercisable by any of
the persons referred to in subsection (2) in relation to
any matter to which the powers, duties and functions
of the Minister of Canadian Heritage extend by virtue

(14]

of this Act, that power, duty or function is vested in
or exercisable by the Minister of Canadian Heritage,
the Deputy Minister of Canadian Heritage or the
appropriate officer of the Department of Canadian
Heritage, as the case may be, unless the Governor in
Council by order designates another Minister, Deputy
Minister or officer of the public service of Canada to
exercise that power, duty or function.

(2) For the purposes of subsection (1), the persons
are (a) the Minister of the Environment, the Minister
of National Health and Welfare, the Minister of State
(Multiculturalism and Citizenship), the Minister of
Multiculturalism and Citizenship, the Secretary of
State of Canada and the Minister of Communications;
(b) the Deputy Minister of the Environment, the Deputy
Minister of National Health and Welfare, the Deputy
the
Under-Secretary of State and the Deputy Minister of

Minister of Multiculturalism and Citizenship,

Communications, and (c) any officer of the Department
of the Environment, the Department of National Health
and Welfare, the Department of Multiculturalism and
Citizenship, the Department of the Secretary of State
of Canada and the Department of Communications.

The National Capital Act details the objectives and
purposes of the National Capital Commission (consisting
of 15 members), which include preparing plans to assist
in the development, conservation, and improvement of
the National Capital Region. A few highlights of this act are
below:

e Section 14 (1) under Expropriation states “Where in the
opinion of the Commission the acquisition of anyland or
interest therein by the Commission without the consent
of the owner is required for the purposes of this Act, the
Commission shall so advise the appropriate Minister in
relation to Part | of the Expropriation Act.”
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*  Section 16 (1) states “The Commission may pay grants
to a local municipality not exceeding the taxes that
might be levied by the municipality in respect of any real
property of the Commission if the Commission were
not an agent of Her Majesty.”

*  Section 19 under By-Laws and Regulations states "The
Commission may make by-laws for the conduct and
management of its activities and for carrying out the
purposes and provisions of this Act.”

The key directive of the minister of Canadian Heritage
is to support Canadian media, arts, heritage, and sport.
These responsibilities overlap somewhat with those of the
minister of the Environment, who is also responsible for the
maintenance of heritage sites.

These two ministries are solely responsible for the
designation of sites as being culturally or historically
sensitive. Following such a designation, the government
gives power to the province in the form of acts designed
to empower the provinces to make these decisions. The
provinces in turn give their municipalities powers.

Other examples of legislation relating to federal heritage
conservation include the Heritage Railway Stations
Protection Act, Canada Shipping Act, Territorial Lands Act,

and the Heritage Lighthouses of Canada program.

The Federal Heritage Buildings Review Office (FHBRO) can
recommend designation of federal heritage buildings under
the authority of the Treasury Board Policy on Management
of Real Property. The policy was introduced by a Cabinet
recommendation to protect the federal government's
heritage inventory. While the minister of Environment is
responsible for approving the heritage designation of
federal buildings, individual deputy heads under the Treasury
Board policy are responsible for all decisions affecting their
heritage character.

(18]

Heritage propertiesmaybe categorized as either “Classified”
(the highest level) or “Recognized,” but these designations
are not legally binding on federal departments. Historical
buildings owned by Crown corporations (e.g., Canada Post,
Bank of Canada, national museums, etc.) are exempt from
the Treasury Board Policy and any review under FHBRO.

Federal Programs

The federal government provided and still provides forms
of non-refundable and refundable income tax credits,
although the Income Tax Act lacks a properly defined
code for rehabilitation. This makes it difficult to determine
if rehabilitation work on heritage properties is considered
‘repair and maintenance” or an expenditure that is
capitalized and depreciated for tax purposes under the
capital cost allowance system. The distinction is important,
as the uncertainty may make it difficult to find financing
for a project if it cannot be determined whether the cost is
capitalized or not over future years.

The National Historic Sites of Canada Cost-Sharing Program
was another federal program that provided grants for up to
50% of the eligible costs incurred in the conservation and
preservation ofanationalhistorical site. Asof 2011, the Cost-
Sharing Program is inherently dormant. However, based on
information gathered from the National Trust for Canada
Cost-Sharing Program Incentives, applications received
sought a total of $53 million in federal funding, which would
have resulted in an investment amount equivalent to $280
million for construction costs associated with the program.

Provincial Information

In spite of the different departments and agencies that
are involved in heritage preservation at the federal level,
provinces are responsible for heritage preservation. All
provinces have some form of heritage preservations acts.
These acts allow for expropriation under various sets of
conditions set by each individual province. The details of
expropriation for each province are too complex for analysis
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in this paper. What should be remembered is that Canadians
have no constitutional guarantee of property rights, so
any compensation for expropriation will be determined by
each province and will likely be subject to litigation. What
follows is a brief summary of how heritage preservation is
administered in a selection of provinces.

British Columbia

In British Columbia, heritage conservation is enacted
through the Heritage Conservation Act, 1996. Under
Section 9 of this act:

The Lieutenant-Governor in Council may
(a) designate land as a Provincial heritage site, or
(b) designate an object as a Provincial heritage object

British Columbiais unique among provinces with its creation
of the Heritage Legacy Fund (HLF), which was set up with
a provincial endowment that is expected to self-sustain
through donations. Information from the Heritage Legacy
Fund states that the province provided an initial gift of $5
million towards the project and appointed the Vancouver
Foundation and Heritage BC as fund advisors.

The HLF is the only funding organization in British Columbia
dedicated exclusively to heritage conservation. Projects
supported range from one-room buildings to civic
landmarks. Many funding applications are reported to
have been for basic repair and maintenance work. Another
example of a project that utilized funding was the famous

Hollow Tree in Vancouver's Stanley Park.

Alberta

Alberta's historical resources are covered under the
Historical Resources Act, Revised Statutes, 2000. The
Alberta Historical Resources Foundation and Historic Sites
Co-ordinating Committee were created to liaise with the
minister overseeing the act. Registered Historic Resources
require a 90-day moratorium period before demolition,

[16]

while Provincial Historic Resources cannot be destroyed or
changed without approval from the minister.

Under the Historical Resources Act, municipalities may
designate propertiesifitisinthe public'sinterestand owners
are given 60 days' notice. The Expropriation Act states
that the municipality is obligated to pay compensation for
any decrease in the property's economic value. If there
is disagreement over the amount of compensation, a
provincial body referred to as the Land Compensation
Board is involved in the matter.

Saskatchewan

In Saskatchewan, heritage preservation is administered
through the Heritage Property Act. This act empowers
a city, town, village, or rural municipality to designate any
locally or regionally significant property as a Municipal
Heritage Property. Individuals can apply for grants through
the Saskatchewan Heritage Foundation. The foundation
was established as a Crown agency on February 18, 1991,
through an act of the legislature, and is governed by a board
of directors appointed by the Lieutenant-Governor in Council.

Manitoba

Manitoba offers several funding programs that communities
and groups can apply to. Two of the major programs are the
Heritage Grants program and the Thomas Still Foundation.
Heritage preservation is administered through the Heritage
Resources Act, which has been in effect since February 15,
2003. Under Section 2 of this act:

The Minister (defined as the member of the Executive
Council charged by the Lieutenant Governor in Council
with the administration of this Act) may, in accordance
with this Part, designate any site as a heritage site for the
purposes of this Act, where the minister is satisfied that
the site represents, either in itself or by reason of heritage
resources or human remains discovered or believed to
be therein or thereunder, an important feature of:
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(a) the historic or pre-historic development of the
province or a specific locality within the province, or
of the peoples of the province or locality and their
respective cultures; or

(b) the natural history of the province or a specific
locality within the province;
as the case may be, and has by virtue thereof sufficient
heritage significance to be so designated.

[t appears that the political reaction to heritage preservation
has led to a typical Canadian solution. First, the federal
government views itself as being the overseer of heritage
preservation. In fulfilling this role, the federal government
has created several bureaucracies with overlapping
jurisdictions. Second, the provinces view heritage
preservation on the part of the federal government as
infringing on their jurisdictions. In response to this, the
provincial governments have created their own sets
of legislative requirements. Given the current state of
intergovernmental relations in Canada, it is unclear whether
this situation can ever be resolved.

(17]
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SUMMARY AND CONCLUSIONS

This paper has identified three basic issues that should
be addressed when considering historical preservation in
Canada. The first two issues are hard to separate. First, it is
extremely difficult to actually put a dollar value on the effects
on the value of a property that a historical designation has.
This is due to the problem of regulatory takings. Regulatory
taking is a situation in which a government regulation limits
the use of private property, effectively depriving the property
owners of economically reasonable use or value of their
property. This can occur when the government designates
a property as a heritage site, thereby potentially reducing its
value. The designation of buildings as historical may have
positive social benefits, but these are notoriously hard to
quantify. Theoretically, an individual should be no worse off
when historical preservation may have lowered the value
of their property. However, this leads to the second issue,
which is the lack of constitutionally entrenched property
rights in Canada. This leads to a potential problem in the
sense that if an individual is subject to regulatory takings,
compensation may have to be decided by the courts.

Unfortunately, in order to enshrine property rights in the
Constitution, the federal governmentwould have to convene
another round of constitutional negotiations, which would
be subject to the usual contentious amending formula. It
is possible that another manner may have to be found in
which to guarantee individuals proper compensation in the
situation of regulatory takings.

The final issue, which is typical of Canadian politics, is
that there are many vague overlapping jurisdictions both
within the federal government and between the federal
government and the provinces. It is unclear whether there
is any way to implement a rational solution to this problem.

(18]
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