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Treaty Annuity Right

The treaty right no one wanted to talk about.
Until now.

Sheilla Jones
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Introduction

Autonomy for individuals and families was built into traditional Indigenous
governance structures, and explicitly built into the historical treaties through
an annuity payable directly to every man, woman and child in bands signing
the treaties. However, since the early 1970s, individual rights in First Nations
communities have been completely overwhelmed by the rapid expansion of
collective rights to the point where individual empowerment barely exists at all.

An examination of the intent of the annuities at the time the treaties were
signed reveals that First Nations headmen and negotiators intended the annuity
to be linked to the value of the traditional lands ceded, and that the annuity
would increase over time to provide livelihood assistance and give individuals
and families a degree of autonomy and empowerment within the collective.
However, the $5.00 annuity paid in cash to a Treaty individual in 1880 remains
frozen in time, so that in 2018, annuity recipients are still receiving $5.00.

The Treaty Annuity Working Group brought the issue to light in 2002,
questioning why the annuity—the single provision in the treaties intended to
provide individual empowerment—remains the only key treaty benefit yet to
be modernized. First Nations leaders, who had previously shown no interest in
annuities, suddenly saw the potential of an increased, land-value based annuity
as an opportunity to collect arrears through the courts—for the collective. This
has led to a considerable confusion over whether annuities are an individual right
or a collective right, with the federal Indigenous Affairs department declaring in
2017 that it is both. As ordinary First Nations people have no political voice to
advocate for individual rights, the single provision for empowering individuals
and families under the treaties risks being lost altogether, subsumed by the
overwhelming power of the collective.
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Historical Overview

Prior to settler contact, individuals and families in First Nations communities had

considerable autonomy within the collective. The community members relied on

The Crown’s each other to survive and to thrive, and carefully chose wise leaders. A leader’s
i i success was measured by the number of followers in his band, and should he
motivation for  pyse his position or fail his followers, they were free to vote with their feet
and move to a community with better leadership.! That freedom ended with the
imposition of the Indian Act of 1876, and the regulation of reserves under the

land surrender control of Indian Agents.

Annuities were not new to Indigenous communities. The annual gifts played
an important role in early military and trade alliances between First Nations

negotiating

treaties was

straight- and the British, French and Dutch colonizing governments. The colonial leaders
understood that the land belonged to the Indians, which put Indian leaders in a
forward strong negotiating position on trade treaties in the fur-trade economy.? In the face

of colonization and a changing landscape, wise First Nations leaders negotiated
an annuity as part of the land surrender treaties. The Crown’s motivation for
negotiating land surrender treaties was straight-forward imperialist expansion;
for Indian leaders, it was a means to ensure peace and negotiate assistance for
Indian leaders, future generations in the face of rapid change.?

imperialist

expansion; for

In 1850, however, the role of the annuity changed significantly. The Robinson
Superior and Robinson Huron treaties, covering lands from the Quebec border
to ensure peace west to Fort William, explicitly linked the value of the annuity to the value of

the land being ceded. The whole impetus for the Robinson treaties was to clear
and negotiate  the way for mine development following significant discoveries of gold, iron and
copper north of Huron and Superior lakes. The headmen for the bands bargained
hard during the treaty-making process, and ensured that the livelihood of their
people was secured by two key provisions: the “full and free privilege” to follow
their usual vocations of hunting, fishing and trapping throughout the ceded
lands (with some limitations),* and an annuity to be shared with every band
member in perpetuity. The Huron and Superior negotiators pressed for, and
won, an “escalator clause” whereby the annuity payment would increase as the
value of the ceded lands increased due to development and settlement, and it
would be increased by an amount “as Her Majesty may be graciously pleased to
order”.>

it was a means

assistance...

The eleven Numbered Treaties, sighed between 1871 and 1921,° also included
the livelihood provisions of the Robinson treaties, but called for an individual
annuity payment of $4.00 or $5.00 (depending on the treaty) rather than a
lump-sum payment to be divided by each band government among its members.
At the time of treaty-writing, the five-dollar annuity was the equivalent to about
one-third of the annual wage of an unskilled labourer.” The $25 for a family
of five was enough for outfitting a hunter with ammunition, nets, lines, traps,
knives and other goods, with some left over for tea and tobacco, and other
comforts for the family. The Numbered Treaties did not, however, contain the
“escalator clause” language.
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In the 1874, the Huron bands triggered the escalator clause by demanding an
increase in the individual annuity based on booming mining developments. Four
years later, the Parliament of Canada approved an increase from 96 cents to
$4.00 per person for both the Superior and Huron treaty bands.® The Supreme
Court of Canada (SCC) affirmed the link between the value of the annuity and the
value of the land in 1895,° with one of the judges noting that “the consideration
to the Indians for the ceding of their rights was threefold, the cash payment,
the fixed annuity, and the further annuity up to a certain amount depending on
the proceeds of the land."°

That should have set in motion a periodic review of the annuities to reflect the
increased value of the ceded lands and trigger increased payments. It did not.
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exist today.

Current Issues

Treaty annuities have remained frozen in time, unchanged for the Huron and
Superior treaty people since 1879, and unchanged for the Numbered Treaties
as well. Nobody fought for it. No First Nations leaders championed it. Nobody
wanted to talk about it.

The escalator clause in the Robinson treaties was referenced in 1996 in the
final report of the Royal Commission on Aboriginal Peoples.! Further, the RCAP
report notes. “"Despite the wealth generated from these vast lands”, annuities
had become “token amounts” over time.*?

Research by an Indigenous and Northern Affairs Canada (INAC) policy analysts
concluded that the fact that the Robinson and Numbered Treaties “did not deliver
on the original intention of providing livelihood assistance for future generations
in exchange for land can be demonstrated simply by the socio-economic disparity
that continues to exist today. This disparity is likely to continue, unless solutions
are rooted in deep historical understanding of the treaty relationships.”*3

The non-partisan Treaty Annuity Working Group (TAWG),!* a special committee
of the Social Planning Council of Winnipeg formed in 2002, considered it odd that
the individual annuity provision should stand alone as the only major element
of the treaties that was still to be modernized. Even the “pestilence and famine
clause” and the “medicine chest clause” in Treaty 6, for instance, had been
modernized to mean social assistance (about $1B for 2018)!¢ and federal health
care services (about $4.3B for 2018)! to all First Nations and Inuit communities,
despite the clauses appearing only in the Treaty 6 text.!® Since the 1970s, federal
government policy appeared to be amenable to modernizing treaty provisions
for the benefit of the collective but not for the individual.

TAWG studied the idea, and hosted a national conference to evaluate the
implications for First Nations people on-reserve and off-reserve, and to the
larger Canadian community. The resulting proposal was fairly straightforward:*°

e The $5.00 annuity would buy five acres of fertile Red River Valley land in 1880;
those same five acres would be worth about $5,000 in 2010.2° Therefore, the
annuity should be increased to about $5,000 per person.

e The annuity should be extended to all Status First Nations people (about 75
percent of whom are Treaty people), which would cost about $5B annually.

e The annuity should be paid on a monthly basis outside the control of the
collective in a method similar to the Canada Child Benefit to limit interference
or arbitrary actions by band governments representing the collective or by
Indigenous Affairs.

The group also proposed that the modernized annuity be revenue neutral.
However, TAWG lacked the resources to undertake the in-depth study necessary
to make recommendations on how to reallocate expenditures within the vast
Indigenous Affairs department.
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TAWG warned that the issue was justiciable, and if not handled by politicians, it
would end up before the courts again. In the midst of political turmoil in Ottawa
in 2003 as Paul Martin took over the Prime Minister’s Office from Jean Chretien
and purged the sitting cabinet, the newly appointed Indian Affairs minister
promptly rejected TAWG’s proposal. “Treaty annuities are not viewed as part
of a general livelihood right but rather as a fulfilment of a specific obligation
identified in the treaty relationship. In addition, there are no provisions in the
treaties for an increase in the amount of the annuities.”?*

The new minister was mistaken. The escalator clause in the Robinson Huron
and Superior treaties was precisely a provision for increasing annuities as a
means of livelihood assistance. Further, the Supreme Court of Canada ruled in
1999 that treaties "must not be interpreted in a static or rigid way. They are not
frozen at the date of signature. The interpreting court must update treaty rights
to provide for their modern exercise.”??

TAWG was unable to persuade the IA minister of the legitimacy of a modernized
annuity, but the idea sparked interest from a number of band chiefs. If the
annuity should have been increased over time, even if allowing just for inflation,
then significant arrears would also be due. If the $5.00 individual annuity was
of no interest to First Nations leaders, the prospect of tens of billions of dollars
in arrears—payable to the collective—certainly was.

What followed, beginning in 2009, was a series of failed attempts at certifying
class action lawsuits to claim arrears by a number of First Nations chiefs,?? and
claims before the Special Claims Tribunal, a quasi-judicial arm of Indigenous
Affairs. Cases brought by chiefs as individuals were denied based on annuities
being a collective right; cases brought by chiefs on behalf of bands were denied
based on annuities being an individual right. Indigenous Affairs added to the
confusion of this Catch-22 situation by stating that annuities are both an
individual and a collective right.?*

The escalator clause is back under the judicial eye following a statement of claim
filed by 21 chiefs of bands covered by the Robinson Huron treaty against Canada
and Ontario,? for the failure to increase annuities since 1874. The case was
then brought before the Ontario Supreme Court.?¢ At the time of this writing, a
ruling has no yet been made, but the Huron chiefs have already created a trust
to manage the award,?” should there be one—on behalf of the collective.
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